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Before:  GARRETT, P.J., and K. F. KELLY and HOOD, JJ. 

 

GARRETT, P.J. 

 These consolidated appeals stem from the failure of the Edenville Dam in May 2020, which 

resulted in devastating flooding and property damage to nearby residents.  Plaintiffs brought claims 

of inverse condemnation against state defendants for damaging their property without providing 

just compensation.  Plaintiffs’ allegations focus primarily on actions taken by the Department of 

Environment, Great Lakes, and Energy (EGLE) that contributed to the dam failure.  Defendants 

moved for summary disposition under MCR 2.116(C)(7) by invoking governmental immunity, 

despite acknowledging that immunity did not apply to constitutional claims such as inverse 

condemnation.  The Court of Claims instead reviewed defendants’ motion under MCR 2.116(C)(8) 

because defendants’ argument—that plaintiffs’ allegations were inadequate to satisfy the elements 

of an inverse condemnation claim—sounded akin to a motion for failure to state a claim on which 

relief can be granted.  Unlike motions for summary disposition reviewed under subrule (C)(7), 

motions evaluated under subrule (C)(8) consider whether the plaintiffs alleged a legally sufficient 

claim by looking to the pleadings alone and accepting their factual allegations as true.  Confining 

its review to plaintiffs’ complaints, the Court of Claims concluded that plaintiffs pleaded viable 

inverse condemnation actions and therefore denied summary disposition to defendants on those 

claims.1 

 On appeal, defendants challenge to the Court of Claims’ decision is twofold.  First, 

defendants contend that the Court of Claims erroneously applied the standards of MCR 

2.116(C)(8) to review their motion for summary disposition.  Properly reviewed, defendants assert, 

the Court of Claims should have considered hundreds of pages of publicly available documentary 

evidence that contradict plaintiffs’ factual allegations.  Applying well-settled precedent, we hold 

 

                                                 
1 The Court of Claims’ order denying summary disposition only listed EGLE and the Department 

of Natural Resources (DNR) as defendants, but a few complaints also stated claims against the 

Attorney General, the State of Michigan, and other government officials.  We use “defendants” to 

refer collectively to all defendants named in plaintiffs’ complaints.  Because plaintiffs’ allegations 

primarily relate to actions taken by EGLE, we will refer to particular defendants individually as 

necessary.   
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that the Court of Claims correctly evaluated defendants’ motion for summary disposition under 

MCR 2.116(C)(8) and appropriately limited its analysis to a review of the pleadings.  Second, 

defendants argue that, even confined to the pleadings, plaintiffs’ allegations are insufficient to state 

a claim for inverse condemnation.  Again, we disagree.  Accepting plaintiffs’ factual allegations 

as true, which we must at this stage, plaintiffs adequately alleged the elements of a viable inverse 

condemnation claim.  We affirm.     

I.  FACTUAL BACKGROUND 

 The parties dispute many key facts.  But as we will discuss, our appellate posture is a review 

of defendants’ motion for summary disposition under MCR 2.116(C)(8).  Therefore, when reciting 

contested facts, we accept the allegations in plaintiffs’ complaints as true and construe those 

allegations in plaintiffs’ favor.  See Johnson v Pastoriza, 491 Mich 417, 435; 818 NW2d 279 

(2012).  

A.  EDENVILLE DAM FAILURE 

 The Edenville Dam was built in 1924 to hold back water from the Tittabawassee and 

Tobacco Rivers.  The dam formed Wixom Lake, crossing portions of Midland County and 

Gladwin County.  Boyce Hydro Power, LLC (Boyce), a private company, purchased the Edenville 

Dam in 2004.  Boyce acquired a license from the Federal Energy Regulatory Commission (FERC) 

to operate the dam to generate hydroelectric power.2  Boyce had a long history of noncompliance 

with regulatory requests from FERC to upgrade the dam.  Federal regulators warned Boyce that 

the dam was not structurally adequate and that its spillway capacity—”the maximum outflow flood 

which a dam can safely pass”—was inadequate in the event of a “Probable Maximum Flood” 

(PMF).3  Fixing the dam, regulators told Boyce, was necessary “to protect life, limb, and property.”  

After years of unaddressed regulatory violations, FERC revoked Boyce’s federal license in 

September 2018.   

 Upon revocation, the Edenville Dam fell under the oversight of state agencies: EGLE and 

the Department of Natural Resources (DNR).  Plaintiffs alleged that, within nine days of the license 

revocation, Michigan inspectors conducted a cursory inspection of the dam and determined that it 

was in fair structural condition.  In January 2019, an entity known as the “Four Lakes Task 

Force”—having been delegated authority by Midland and Gladwin Counties—petitioned in circuit 

court for an order establishing a legal water level for Wixom Lake.  The Midland Circuit Court 

granted the petition in mid-2019, setting the lake level at the levels previously required by FERC.  

Around this time, the Four Lakes Task Force began the process of acquiring the Edenville Dam 

 

                                                 
2 FERC is an independent regulatory agency within the United States Department of Energy that, 

among other things, “[l]icenses and inspects private, municipal, and state hydroelectric projects.”  

Federal Energy Regulatory Commission, What FERC Does, <https://www.ferc.gov/what-ferc-

does> (accessed July 14, 2023).  

3 Plaintiffs described a PMF as “the flood that may be expected from the most severe combination 

of critical meteorologic and hydrologic conditions that is reasonably possible in the drainage basin 

under study.” 
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from Boyce.  According to plaintiffs, civil engineering reports financed by the State confirmed 

that the Edenville Dam lacked adequate spillway capacity and needed significant repairs to meet 

EGLE safety requirements. 

 In November 2019, EGLE rejected Boyce’s request for a “drawdown”—a lowering of the 

lake level—purportedly out of concern about harm to aquatic life and other environmental impacts.  

Boyce lowered the lake level anyway, and EGLE threatened legal action against Boyce over the 

unapproved drawdown.  Then in April 2020, EGLE issued a permit to Boyce to raise the lake water 

levels and, according to plaintiffs, conditioned the permit on Boyce maintaining high water levels 

without further drawdowns.  Throughout its oversight of the dam, plaintiffs alleged that Michigan 

regulators knew about the dam’s inadequate spillway, overall deterioration, and need for repairs.  

Despite these warnings, plaintiffs allege, the EGLE actively moved to prevent Boyce from drawing 

down the lake level, pressured Boyce to raise the lake level, and concealed the risks that the dam’s 

condition presented.  

 On May 19, 2020, concerns about the Edenville Dam’s inadequate spillway came to 

fruition.  Amid heavy rainfall, the dam failed.  Floodwaters moved downstream over Sanford Dam, 

which also failed.4  Thousands of residents in nearby towns were forced to evacuate to seek safe 

shelter.  The flooding caused extensive damage and destruction to homes and businesses in 

surrounding communities. 

B.  PROCEDURAL HISTORY 

 The Edenville Dam failure prompted substantial litigation, much of which is not before us.  

Relevant here, various groups of plaintiffs5 sued defendants in the Court of Claims.6  Plaintiffs 

brought claims for inverse condemnation, alleging that the Edenville Dam’s failure and subsequent 

damage to their properties constituted an unconstitutional taking by defendants.  Plaintiffs alleged 

that defendants took affirmative actions that led to the dam’s failure—including wrongfully 

certifying that the dam was in fair condition and capable of use, denying a drawdown permit to 

Boyce to lower lake water levels, and authorizing the water levels to be raised in spring 2020—all 

with full knowledge that the dam would fail from heavy rainfall and flooding.  Plaintiffs also 

 

                                                 
4 The focus of this appeal is on the failure of the Edenville Dam.  Any mention of “the dam” 

therefore refers to the Edenville Dam. 

5 Plaintiffs are mainly a collection of individual property owners and businesses.  Some plaintiffs 

are subrogated insurers who seek reimbursement from defendants for covering their insureds’ 

claims.   

6 The Court of Claims is a statewide court of limited jurisdiction, situated within the Court of 

Appeals, that handles various civil actions filed against state agencies.  See MCL 600.6419(1)(a).  

Appeals from the Court of Claims are treated as if the Court of Claims were a circuit court.  MCL 

600.6446(1). 
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alleged that, despite the dam being privately owned by Boyce, defendants’ operational control over 

the dam constituted a public use. 

 Instead of filing an answer to the complaints, defendants moved for summary disposition 

under MCR 2.116(C)(7).7  While acknowledging that an inverse condemnation claim was a 

constitutional claim and not subject to governmental immunity, defendants nevertheless contended 

that immunity applied because plaintiffs could not satisfy the elements of their inverse 

condemnation claims.  Broadly, defendants argued that plaintiffs had not established that 

defendants took any affirmative actions or that those actions were directly aimed at plaintiffs’ 

properties.  Defendants claimed that plaintiffs’ inverse condemnation claims rested on allegations 

that defendants failed to issue a permit, sufficiently regulate, or adequately supervise the Edenville 

Dam, which could not constitute affirmative actions under Michigan law.  Defendants refuted 

several of plaintiffs’ factual allegations and attached hundreds of pages of documentary evidence 

in support of their arguments.   

 Plaintiffs responded, arguing that defendants were not entitled to immunity from the 

inverse condemnation claims.  Plaintiffs requested that the Court of Claims recast defendants’ 

motion for summary disposition as one brought under MCR 2.116(C)(8) because defendants 

attacked the sufficiency of the pleadings.  Under that subrule, plaintiffs argued that they adequately 

alleged the elements of their inverse condemnation claims, including that defendants took 

affirmative actions directly aimed at plaintiffs’ properties.  

 The Court of Claims denied defendants’ motion for summary disposition on plaintiffs’ 

inverse condemnation claims.8  The Court of Claims first rejected defendants’ attempt to invoke 

MCR 2.116(C)(7) to dismiss the inverse condemnation claims because they were constitutional 

claims not subject to governmental immunity.  Instead, because defendants argued that plaintiffs 

had not adequately pleaded their inverse condemnation claims, the Court of Claims evaluated 

defendants’ motion under MCR 2.116(C)(8).  Therefore, the Court of Claims declined to consider 

the documentary evidence offered by defendants, and looked only to the pleadings, accepting as 

true the allegations made by plaintiffs.  From this posture, the Court of Claims concluded that 

plaintiffs sufficiently alleged affirmative actions taken by defendants that were aimed at plaintiffs’ 

properties.  These allegations centered on defendants’ knowledge of the need for repairs at the 

Edenville Dam and their affirmative acts that were designed to pressure Boyce to increase the 

water levels in Wixom Lake.  Defendants unsuccessfully moved for reconsideration. 

 

                                                 
7 Defendants filed several motions for summary disposition before the cases were all consolidated 

below, raising nearly identical arguments about the inverse condemnation claims in each motion.  

Some plaintiffs filed suit after the motion briefing and evidently agreed that their claims would be 

governed by the Court of Claims’ decision on summary disposition.   

8 The Court of Claims granted summary disposition to defendants on trespass claims advanced by 

some plaintiffs.  The Court of Claims also expressly declined to review any claims on which 

defendants did not move for summary disposition.  This appeal only involves the denial of 

summary disposition on plaintiffs’ inverse condemnation claims.   
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 After we dismissed defendants’ claim of appeal by right on jurisdictional grounds,9 

defendants filed an application for leave to appeal.  We granted defendants’ application and 

consolidated the 25 cases now before us.10 

II.  ANALYSIS 

 We begin with a procedural point.  In its decision, the Court of Claims cited allegations 

from only five of the 25 complaints: those in Dockets 359895 (Krieger, et al.); 359896 (Holley, et 

al.); 359897 (Forbes, et al.); 359899 (Swarthout, et al.); and 359913 (Jamrog).  The Court of 

Claims’ opinion explained that while other complaints contained relevant allegations about 

defendants’ conduct, the opinion used examples from the five complaints “for the sake of brevity.”  

Defendants have followed the Court of Claims’ example on appeal and relied exclusively on these 

five complaints in their briefing.  At oral argument, counsel for both parties agreed that the five 

complaints chosen by the Court of Claims were fairly representative of plaintiffs’ allegations as a 

whole.  Under these extraordinary circumstances, we will also rely on these five complaints when 

discussing the plaintiffs’ allegations.11 

A.  APPLICABLE STANDARD OF REVIEW  

 As our Supreme Court has aptly noted, “[t]he standards governing summary disposition 

are cited so often and have become such a part of the fabric of our caselaw that the reader of 

judicial opinions is likely to skim ahead to the analysis.”  El-Khalil v Oakwood Healthcare, Inc, 

504 Mich 152, 159; 934 NW2d 665 (2019).  “But this case reveals the dangers in doing so.”  Id.  

Resolution of this appeal turns in significant part on the proper court rule for reviewing defendants’ 

motion for summary disposition.  We review a trial court’s decision on a motion for summary 

disposition, as well as the interpretation and application of the court rules, de novo.  Dextrom v 

Wexford Co, 287 Mich App 406, 416; 789 NW2d 211 (2010).  That means we evaluate the legal 

issue independently and without deference to the court below.  Genesee Co Drain Comm’r v 

Genesee Co, 504 Mich 410, 417; 934 NW2d 805 (2019).   

1.  MCR 2.116(C)(7) OR MCR 2.116(C)(8) 

 Defendants argue that the Court of Claims erred by declining to review their motion for 

summary disposition under MCR 2.116(C)(7) and by instead evaluating their motion under the 

 

                                                 
9 Krieger v Dep’t of Environment, Great Lakes, & Energy, unpublished order of the Court of 

Appeals, entered November 8, 2021 (Docket No. 358076) (Krieger I).  

10 Krieger v Dep’t of Environment, Great Lakes, & Energy, unpublished order of the Court of 

Appeals, entered June 10, 2022 (Docket No. 359895).  For brevity, we note that substantively 

identical orders were entered in each of the 25 dockets.   

11 Assuming without deciding that the Court of Claims erred by failing to analyze each complaint 

individually, defendants (as the appellants) had the burden to demonstrate that a mistake was made.  

See Redmond v Heller, 332 Mich App 415, 435 n 9; 957 NW2d 357 (2020).  Defendants have not 

raised this issue as a claim of error, and through their representations to this Court, have effectively 

conceded that they are not entitled to relief on this basis.   
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standards of MCR 2.116(C)(8).  This distinction shapes the deference given to plaintiffs’ factual 

allegations and the types of documents that a reviewing court may consider. 

 Under MCR 2.116(C)(7), a defendant may seek summary disposition on grounds that a 

plaintiff’s claim is barred because of immunity granted by law.  Dextrom, 287 Mich App at 428.  

When reviewing a motion under this subrule, we consider “all documentary evidence submitted 

by the parties, accepting as true the contents of the complaint unless affidavits or other appropriate 

documents specifically contradict them.”  Beals v Michigan, 497 Mich 363, 370; 871 NW2d 5 

(2015) (cleaned up).  See also Dextrom, 287 Mich App at 428 (“[T]his Court must accept all well-

pleaded factual allegations as true and construe them in favor of the plaintiff, unless other evidence 

contradicts them.”).  If a genuine issue of material fact exists after properly considering all the 

evidence, dismissal is inappropriate.  Id. at 429.  But “[i]f no facts are in dispute, and if reasonable 

minds could not differ regarding the legal effect of those facts, the question whether the claim is 

barred is an issue of law for the court.”  Id.      

 Review of a motion for summary disposition under MCR 2.116(C)(8) is more limited.  A 

motion under MCR 2.116(C)(8) tests the legal sufficiency of a claim.  Mays v Governor, 506 Mich 

157, 172-173; 954 NW2d 139 (2020) (opinion by BERNSTEIN, J.).  “We accept all factual 

allegations in the complaint as true, deciding the motion on the pleadings alone.”  Id. at 173 

(emphasis added).  We also construe all well-pleaded factual allegations in a light most favorable 

to the nonmoving party.  Johnson, 491 Mich at 435.  “A motion under MCR 2.116(C)(8) may only 

be granted when a claim is so clearly unenforceable that no factual development could possibly 

justify recovery.”  El-Khalil, 504 Mich at 160. 

 The Court of Claims denied defendants’ motion for summary disposition on plaintiffs’ 

inverse condemnation claims.  “Michigan recognizes the theory of inverse condemnation as a 

means of enforcing the constitutional ban on uncompensated takings of property.”  Proctor v 

Saginaw Co Bd of Comm’rs, 340 Mich App 1, 16 n 10; 985 NW2d 193 (2022) (cleaned up).  See 

also Const 1963, art 10, § 2 (prohibiting the taking of private property for public use without just 

compensation).  Although the state government is generally immune from tort liability, such 

immunity does not apply to inverse condemnation claims.  See Electro-Tech, Inc v HF Campbell 

Co, 433 Mich 57, 91 n 38; 445 NW2d 61 (1989) (“Since the obligation to pay just compensation 

arises under the constitution and not in tort, the immunity doctrine does not insulate the 

government from liability.”).  As our Supreme Court explained in Thom v State Hwy Comm’r, 376 

Mich 608, 628; 138 NW2d 322 (1965):    

To permit the State to assert the defense of governmental immunity in such 

circumstances would be utterly to vitiate the constitutional provision providing for 

just compensation for the taking of private property for public use, for it would 

mean that the owner of property alleged to have been taken without compensation 

would be left without judicial recourse. 

 Consistent with this precedent, the Court of Claims explained that, because plaintiffs 

alleged that defendants’ actions “amounted to inverse condemnation and an uncompensated taking 

in violation of art 10, § 2” of the Michigan Constitution, governmental immunity simply did not 

apply.  Therefore, the Court of Claims ruled that defendants’ motion and claim of immunity under 

MCR 2.116(C)(7) lacked merit.  Defendants’ central argument, the Court of Claims noted, was 
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that plaintiffs did not adequately plead an inverse condemnation claim.  This contention sounded 

akin to an argument that plaintiffs failed to state a claim upon which relief could be granted under 

MCR 2.116(C)(8).  Thus, the Court of Claims held that it would evaluate defendants’ motion for 

summary disposition under MCR 2.116(C)(8), and as such, declined to consider documentary 

evidence outside the pleadings.   

 On appeal, defendants concede that governmental immunity does not apply to properly 

pleaded inverse condemnation claims.  Instead, defendants argue that plaintiffs’ claims, while 

styled as inverse condemnation claims, are actually tort claims to which immunity applies.  

Therefore, defendants’ theory follows, the Court of Claims should have analyzed their motion for 

summary disposition under MCR 2.116(C)(7) and dismissed plaintiffs’ claims as barred by 

governmental immunity.   

 Briefly, plaintiffs contend that this Court has already ruled that the Court of Claims 

properly analyzed defendants’ motion for summary disposition under MCR 2.116(C)(8), and 

therefore, the law-of-the-case doctrine compels us to follow that decision.  Under that doctrine, “if 

an appellate court has passed on a legal question and remanded the case for further proceedings, 

the legal questions thus determined by the appellate court will not be differently determined on a 

subsequent appeal in the same case where the facts remain materially the same.”  Rott v Rott, 508 

Mich 274, 286; 972 NW2d 789 (2021) (cleaned up).  But importantly, the law-of-the-case doctrine 

applies only when issues are “actually decided, either implicitly or explicitly, in the prior appeal,” 

and “does not apply to claims that were not decided on the merits.”  Id. at 287 (cleaned up).         

 In support of their position, plaintiffs stress this Court’s prior dismissal of defendants’ 

claim of appeal by right in which this Court stated: 

As the trial court recognized, the gravamen of defendants’ motion for summary 

disposition with regard to plaintiffs’ inverse condemnation claims was not a claim 

of immunity from such constitutional claims but rather an assertion that plaintiffs 

did not adequately plead the inverse condemnation claims.  Accordingly, in relevant 

part, the trial court’s order constitutes an order denying a motion for summary 

disposition under MCR 2.116(C)(8) premised on failure to state a claim, not an 

order denying governmental immunity under MCR 2.116(C)(7).  See Blair v 

Checker Cab Co, 219 Mich App 667, 670-671; 558 NW2d 439 (1996) (trial court 

properly considered motion for summary disposition under appropriate subrule 

despite motion being framed under another subrule).  [Krieger I, unpub order at 2 

(emphasis added).] 

Because this order involved a jurisdictional question about whether defendants had an appeal by 

right from a decision of the Court of Claims,12 the order did not actually decide the merits of 

whether the Court of Claims properly reviewed defendants’ motion for summary disposition under 

 

                                                 
12 Generally, this Court has jurisdiction of an appeal of right from a “final order” of the trial court, 

MCR 7.203(A)(1), which includes “an order denying governmental immunity to a governmental 

party, including a governmental agency, official, or employee under MCR 2.116(C)(7),” MCR 

7.202(6)(a)(v). 
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MCR 2.116(C)(8).  See Rott, 508 Mich at 287.  The law-of-the-case doctrine therefore does not 

apply, and we turn to our de novo review of the issue.   

 As discussed, the normal rules of governmental immunity do not apply to inverse 

condemnation claims because such claims are constitutional.  Electro-Tech, Inc, 433 Mich at 91 n 

38.  It logically follows, therefore, that MCR 2.116(C)(7) is an inappropriate vehicle to attack a 

plaintiff’s inverse condemnation claim because immunity by law is not granted for such claims.  

Moreover, as the Court of Claims noted, defendants’ position sounds as one attacking the legal 

sufficiency of plaintiffs’ claims, making MCR 2.116(C)(8) the proper basis under which to grant 

or deny a motion for summary disposition.  “[W]here a party brings a summary disposition motion 

under the wrong subrule, the trial court may proceed under the appropriate subrule as long as 

neither party is misled.”  Blair v Checker Cab Co, 219 Mich App 667, 670-671; 558 NW2d 439 

(1996).  The Court of Claims correctly determined that the appropriate subrule for reviewing 

defendants’ motion was MCR 2.116(C)(8).    

 Defendants claim several precedents from this Court have “endorsed the use of MCR 

2.116(C)(7) to attack inverse condemnation claims.”  The cited cases tell a different story.  

Defendants first point to this Court’s decision in Hinojosa v Dep’t of Natural Resources, 263 Mich 

App 537; 688 NW2d 550 (2004).  There, the plaintiffs brought trespass-nuisance and inverse 

condemnation claims against the DNR after a fire at a government-owned, abandoned property 

damaged the plaintiffs’ neighboring home.  Id. at 539-540.  In relevant part, the DNR moved for 

summary disposition under MCR 2.116(C)(7) and (C)(8), and the trial court granted its motion.  

Id. at 540.  The parties agreed that the plaintiffs’ trespass-nuisance claim was barred by 

governmental immunity.  Id.  On the inverse condemnation claim, the trial court concluded that 

the “plaintiffs had not alleged a ‘taking’ of property that required just compensation.”  Id.  We 

agreed, holding that the plaintiffs did not allege that the defendant took affirmative actions directed 

at their properties and thus “ ‘failed to state a claim on which relief can be granted.’ ” Id. at 550, 

quoting MCR 2.116(C)(8).  By expressly relying on MCR 2.116(C)(8) to affirm the dismissal of 

the plaintiffs’ inverse condemnation claim, Hinojosa did not endorse defendants’ proposal to 

attack an inverse condemnation claim under MCR 2.116(C)(7).  If anything, the decision supports 

the Court of Claims’ conclusion that defendants’ motion should be analyzed under MCR 

2.116(C)(8).    

 Defendants’ reliance on Attorney General v Ankersen, 148 Mich App 524; 385 NW2d 658 

(1986), is equally unpersuasive.  Ankersen did not once reference summary disposition or the 

proper standard for reviewing such a motion under MCR 2.116(C).  In that case, the 

counterplaintiffs brought an inverse condemnation claim based on the state’s “granting of licenses 

and subsequent failures to supervise and regulate . . . [waste] disposal operations,” which allegedly 

decreased the value of the counterplaintiffs’ property.  Id. at 560-561.  Although the trial court 

“made no ruling concerning whether counterplaintiffs’ property was the subject of inverse 

condemnation,” we held on appeal that the inverse condemnation claim failed as a matter of law.  

Id. at 561.  Nowhere did Ankersen suggest that governmental immunity applied to dismiss the 

inverse condemnation claim.  Ankersen simply has no bearing on defendants’ argument. 

 Finally, defendants highlight Marilyn Froling Revocable Living Trust v Bloomfield Hills 

Country Club, 283 Mich App 264; 769 NW2d 234 (2009), but it too offers little support.  There, 

the plaintiff alleged an inverse condemnation claim against the city for failure to prevent flooding 
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to the Frolings’ property.  Id. at 273.  The city moved for summary disposition under MCR 

2.116(C)(7), (C)(8), and (C)(10), and the trial court granted the motion.  Id. at 274.  This Court’s 

opinion did not specify under which subrule the trial court granted summary disposition.  We 

affirmed the dismissal of the plaintiff’s inverse condemnation claim, holding that the claim failed 

because the plaintiff had “not alleged any affirmative action by the city directly aimed at the 

Frolings’ property.”  Id. at 296.  Although we again did not specify which subrule of summary 

disposition applied, the failure to allege an element of an inverse condemnation claim tracks with 

the failure to state a claim under MCR 2.116(C)(8).  Thus, Marilyn Froling Revocable Living Trust 

appears to cut against plaintiffs’ argument, and at best, offers no support.  In sum, our precedents 

have not endorsed defendants’ position to challenge an inverse condemnation claim under MCR 

2.116(C)(7).    

 For these reasons, the Court of Claims did not err by rejecting defendants’ unfounded 

attempt to invoke the standards of MCR 2.116(C)(7) and by analyzing defendants’ motion under 

MCR 2.116(C)(8).   

2.  DOCUMENTS REFERENCED IN THE COMPLAINTS 

 Next, defendants contend that, even reviewing their motion under subrule (C)(8), the Court 

of Claims had to consider documentary evidence “referenced” by plaintiffs in their pleadings, such 

as FERC reports, e-mails, court documents, and state officials’ statements.  In support, defendants 

rely on MCR 2.113(C)(2), which provides that “[a]n attachment or reference to an attachment 

under subrule (C)(1)(a) or (b) is a part of the pleading for all purposes.”  Subrule (C)(1)(a) and (b), 

in turn, provide: 

 (1) If a claim or defense is based on a written instrument, a copy of the 

instrument or its pertinent parts must be attached to the pleading and labeled 

according to standards established by the State Court Administrative Office unless 

the instrument is  

 (a) a matter of public record in the county in which the action is commenced 

and its location in the record is stated in the pleading;  

 (b) in the possession of the adverse party and the pleading so states[.] [MCR 

2.113(C).] 

 In El-Khalil, our Supreme Court explored the interplay between MCR 2.113(C) and MCR 

2.116(C)(8).  The El-Khalil trial court, in reviewing the defendants’ motion for summary 

disposition under MCR 2.116(C)(8), considered e-mails that were attached to the plaintiff’s 

complaint.  El-Khalil, 504 Mich at 163.  Our Supreme Court agreed that the trial court could 

consider these e-mails because they were part of the pleadings under MCR 2.113(C).  Id.  But the 

Court made a critical clarification about materials attached to a complaint: 

The trial court’s error was not in considering the e-mails as part of the pleadings; 

the trial court erred by considering the content of the e-mails as substantive 

evidence sufficient to dismiss plaintiff’s claim under MCR 2.116(C)(8). [Id. 

(emphasis added).] 
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In other words, even if a party attaches materials to its complaint that become part of the pleadings, 

doing so does not automatically permit consideration of those materials as substantive evidence.   

 In El-Khalil, the e-mails properly considered by the trial court were explicitly attached by 

the plaintiff to his complaint.  Id.  The same cannot be said here.  Although evidence may have 

been referenced by plaintiffs, it was not attached to their complaint.  With limited exception, only 

an “attachment” to the complaint is considered part of the pleadings.  See MCR 2.113(C)(2).  The 

exception—that a “reference to an attachment under subrule (C)(1)(a) or (b) is a part of the 

pleading for all purposes”—is inapplicable here.  Subrule (C)(1)(a) and (b) apply only when a 

“claim or defense is based on a written instrument,” but the party need not attach the instrument 

to the pleading.  Plaintiffs’ inverse condemnation claims are not based on a written instrument, 

such as a contract.  See Bodnar v St John Providence, Inc, 327 Mich App 203, 212; 933 NW2d 

363 (2019) (“[W]hen an action is premised on a written contract, the contract generally must be 

attached to the complaint and thus becomes part of the pleadings.”).  But even assuming the Court 

of Claims should have considered the documentary evidence referenced in the complaints, El-

Khalil instructs that this evidence should not be considered as “substantive evidence sufficient to 

dismiss plaintiff[s’] claim[s] under MCR 2.116(C)(8).”  El-Khalil, 504 Mich at 163 (emphasis 

added).  Defendants urge us to do the opposite—consider the referenced documents as substantive 

evidence that contradicts plaintiffs’ factual allegations.  Thus, in several respects, defendants’ 

position lacks merit.   

 Defendants also contend that “Michigan courts are not required to assume the truth of an 

allegation that contradicts the public record relied on for the allegation just because the allegation 

is in a complaint.”  We have never adopted that proposition.  In El-Khalil, for instance, our 

Supreme Court once again “emphasize[d] that a motion for summary disposition under MCR 

2.116(C)(8) must be decided on the pleadings alone and that all factual allegations must be taken 

as true.”  Id. at 155.  Defendants reference federal caselaw interpreting the federal equivalent of 

MCR 2.116(C)(8) in an effort to avoid the standard of review compelled by our precedents.   Not 

only does federal caselaw lack precedential value on matters involving the proper interpretation of 

Michigan court rules, see Bienenstock & Assoc, Inc v Lowry, 314 Mich App 508, 515; 887 NW2d 

237 (2016), but the federal cases cited by defendants are factually distinguishable.13  Most 

importantly, though, the rules from these federal cases that defendants seek to apply depart from 

our binding precedent.    

 

                                                 
13 Defendants cite Commercial Money Ctr, Inc v Illinois Union Ins Co, 508 F3d 327, 335-336 (CA 

6, 2007), but that case involved an insurance policy and various documents related to it, which 

made such documents “integral to the claims.”  Defendants further rely on Bailey v Ann Arbor, 

860 F3d 382, 387 (CA 6, 2017), for the language, “If [the plaintiff’s] pleadings internally 

contradict verifiable facts central to his claims, that makes his allegations implausible.”  In that 

case, the United States Court of Appeals for the Sixth Circuit ruled that it was proper to consider 

public video of a robbery that contradicted the plaintiff’s allegations.  Id. at 386-387.  But Bailey 

involved a motion to dismiss on the basis of qualified immunity, id. at 385, which is more 

analogous to MCR 2.116(C)(7).   
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3.  JUDICIAL NOTICE 

 Finally, defendants suggest that the Court of Claims should have taken judicial notice of 

publicly available evidence that was outside the pleadings.  A court may take judicial notice of a 

fact that is “not subject to reasonable dispute in that it is either (1) generally known within the 

territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort 

to sources whose accuracy cannot reasonably be questioned.”  MRE 201(b).  This authority 

includes taking judicial notice of public records.  See Johnson v Dep’t of Natural Resources, 310 

Mich App 635, 649; 873 NW2d 842 (2015).  “Judicial notice may be taken at any stage of the 

proceeding.”  MRE 201(e).   

 Defendants cite no authority to support their claim that a trial court, or this Court, should 

take judicial notice of hundreds of pages of publicly available documents when deciding a motion 

under MCR 2.116(C)(8).  When “a party fails to cite any supporting legal authority for its position, 

the issue is deemed abandoned.” Bill & Dena Brown Trust v Garcia, 312 Mich App 684, 695; 880 

NW2d 269 (2015) (cleaned up).  Defendants merely cite Ponte v Ponte Estate, unpublished per 

curiam opinion of the Court of Appeals, issued April 24, 2012 (Docket No. 300789), p 2 n 1, a 

case where the trial court took judicial notice of a prior judgment of divorce that occurred in the 

same jurisdiction and this Court’s decision on appeal from that judgment.  Nothing about Ponte 

resembles this case or defendants’ interpretation that a court may take judicial notice of evidence 

outside the pleadings simply because the evidence may be publicly available.  Exercising judicial 

notice over a sweeping amount of documentary evidence would conflict with the otherwise well-

established standard of MCR 2.116(C)(8) that explicitly limits the court to consideration of the 

pleadings.  See Mays, 506 Mich at 173.  Not only that, but it is debatable whether exercising 

judicial notice would be appropriate under these circumstances when the parties vigorously dispute 

how to interpret the evidence.  Defendants do not identify which facts in the publicly available 

evidence are “not subject to reasonable dispute,” and thus appropriate for taking judicial notice.  

See MRE 201(b).  For these reasons, defendants’ judicial notice argument lacks merit.     

 Defendants’ position on the applicable standard of review is untenable.  First, defendants 

improperly invoked MCR 2.116(C)(7) to dismiss plaintiffs’ constitutional claims.  Second, as a 

fallback position, defendants argue for an interpretation of MCR 2.116(C)(8) that would allow a 

reviewing court to consider documentary evidence that contradicts the factual allegations in the 

complaint.  But that is a veiled attempt to obtain review under MCR 2.116(C)(7) by a different 

name.  See Beals, 497 Mich at 370.  In sum, the Court of Claims did not err by reviewing 

defendants’ motion under MCR 2.116(C)(8) and limiting its analysis to the pleadings.   

B.  ADEQUACY OF INVERSE CONDEMNATION CLAIMS 

 Defendants focus their remaining challenge on the viability of plaintiffs’ inverse 

condemnation claims.  Defendants argue that these claims are legally defective in two respects: 

(1) defendants did not take affirmative actions directly aimed at plaintiffs’ properties and (2) 

plaintiffs’ property was not put to a public use.  Before turning to these arguments, we begin with 

the legal background.   
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1.  LEGAL BACKGROUND 

 The United States and Michigan Constitutions prohibit the taking of private property for 

public use without just compensation.  US Const, Am V; Const 1963, art 10, § 2.14  As noted, 

“Michigan recognizes the theory of inverse condemnation as a means of enforcing the 

constitutional ban on uncompensated takings of property.”  Proctor, 340 Mich App at 16 n 10 

(cleaned up).  Inverse condemnation is “a cause of action against a governmental defendant to 

recover the value of property which has been taken . . . even though no formal exercise of the 

power of eminent domain has been attempted by the taking agency.”  Mays, 506 Mich at 173 

(cleaned up).  As alleged in this case, “[i]nverse condemnation can occur without a physical taking 

of the property; a diminution in the value of the property or a partial destruction can constitute a 

‘taking.’ ”  Merkur Steel Supply Inc v Detroit, 261 Mich App 116, 125; 680 NW2d 485 (2004).  

For instance, “[i]t is well settled that a governmental actor may cause a taking of private property 

by flooding the property or diverting excess surface water onto the property.”  Wiggins v City of 

Burton, 291 Mich App 532, 572; 805 NW2d 517 (2011).  “Generally, a plaintiff alleging a de facto 

taking or inverse condemnation must establish (1) that the government’s actions were a substantial 

cause of the decline of the property’s value and (2) that the government abused its powers in 

affirmative actions directly aimed at the property.”15  Blue Harvest, Inc v Dep’t of Transp, 288 

Mich App 267, 277; 792 NW2d 798 (2010). See also Charles Murphy, MD, PC v Detroit, 201 

Mich App 54, 56; 506 NW2d 5 (1993) (“While there is no exact formula to establish a de facto 

taking, there must be some action by the government specifically directed toward the plaintiff’s 

property that has the effect of limiting the use of the property.”).   

2.  AFFIRMATIVE ACTIONS DIRECTED AT PLAINTIFFS’ PROPERTY 

 Defendants argue that they did not abuse their power by taking affirmative actions directed 

at plaintiffs’ properties. 

 To understand what allegations are sufficient to plead affirmative actions directly aimed at 

plaintiffs’ property, it helps to understand what allegations are not.  Nearly 40 years ago, we held 

that “the state’s alleged misfeasance in licensing and supervising [a waste disposal] operation [did] 

not constitute affirmative actions directly aimed at the [counterplaintiffs’] property.”  Ankersen, 

148 Mich App at 562 (quotation marks omitted).  That case involved a lawsuit against the operators 

of a waste disposal business that sought the abatement of a fire hazard caused by the improper 

storage of hazardous industrial waste.  Id. at 531-532.  A countercomplaint alleged that the state 

counterdefendants contributed to the creation of the nuisance when they granted licenses to the 

business and failed to regulate the waste disposal operations, and that their actions amounted to an 

 

                                                 
14 Plaintiffs bring their inverse condemnation claims solely under the Michigan Constitution.   

15 Although defendants challenged the substantial cause element on summary disposition, they do 

not renew that argument on appeal. 
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uncompensated taking.  Id. at 532, 560-561.  We rejected this counterclaim, holding that the 

alleged “inaction and omissions by the state” could not sustain a takings claim.  Id. at 562.16   

 We applied the holding from Ankersen directly to Hinojosa.  There, the legal issue was 

whether Michigan’s takings clause “require[d] the state to justly compensate neighboring property 

owners for damage caused by a fire that spread from an abandoned house after the state acquired 

it through tax delinquency proceedings.”  Hinojosa, 263 Mich App at 538.  Citing Ankersen, 148 

Mich App at 561-562, we held that the plaintiffs failed to allege that the state took affirmative 

action toward their properties.  Id.  “At most, [the state] failed to abate a fire-hazard nuisance,” a 

similar type of allegation to the one that Ankersen found insufficient to sustain an inverse 

condemnation claim.  Id.   

 More recent cases have dealt with the viability of inverse condemnation claims premised 

on government-induced flooding.  In Marilyn Froling Revocable Living Trust, 283 Mich App at 

296, the plaintiffs argued that the city took their property for public use when the city “refused to 

construct a drainage system to cure their private water problems” and approved their neighbors’ 

construction plans that contributed to flooding on the plaintiffs’ property.  We rejected this inverse 

condemnation claim, holding that the plaintiffs had alleged no affirmative actions taken by the city 

that were directly aimed at the plaintiffs’ property.  Id.  Finally, in Wiggins, 291 Mich App at 538, 

572, we held that the installation of drains on neighboring properties that were then connected to 

a storm-retention easement on the plaintiffs’ property was an affirmative action by the city directly 

aimed at the plaintiffs’ property.  But after the city transferred ownership of the drains to the private 

property owners, “any material increase in the flow of water through the drain” could not confer 

inverse condemnation liability.  Id. at 572-573.   

 In this case, plaintiffs alleged that defendants knew about the Edenville Dam’s inability to 

withstand significant rainfall because of insufficient spillway capacity and knew that the dam’s 

poor conditions posed a danger to the surrounding area and properties.  Plaintiffs also alleged that 

defendants actively prevented efforts to repair the dam and threatened enforcement actions if the 

water levels were drawn down.  Finally, plaintiffs claimed that defendants acted to conceal the 

risks posed by the dam and raise the lake levels to dangerous levels because it was more concerned 

with protecting environmental conditions in the lake.  Accepting these allegations as true, plaintiffs 

sufficiently pleaded affirmative actions taken by defendants that were aimed directly at plaintiffs’ 

properties.  Plaintiffs’ allegations demonstrate more than mere regulatory actions, such as issuing 

or denying a permit, Ankersen, 148 Mich App at 561-562, or failing to abate a nuisance, Hinojosa, 

263 Mich App at 538.  Rather, plaintiffs’ allegations show active steps by defendants to authorize 

higher lake levels and to conceal critical information about the risk that the dam’s condition posed 

to plaintiffs’ specific properties in the surrounding area.  Put differently, plaintiffs alleged that 

defendants’ affirmative actions “set into motion the destructive forces” that caused the dam failure 

 

                                                 
16 Because Ankersen was decided in 1984, its rule of law is not strictly binding precedent.  See 

MCR 7.215(J)(1) (noting that a panel of this Court must follow published decisions issued by this 

Court on or after November 1, 1990).  Still, pre-November 1, 1990 published opinions are regarded 

as precedent and entitled to deference if not disputed by more recent caselaw.  Woodring v Phoenix 

Ins Co, 325 Mich App 108, 114-115; 923 NW2d 607 (2018). 
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and the damage to plaintiffs’ properties that were in the direct line of harm.  Peterman v Dep’t of 

Natural Resources, 446 Mich 177, 191; 521 NW2d 499 (1994).   

 Our Supreme Court’s recent decision in Mays, which involved the Flint water crisis, is 

highly instructive.  Just as here, the Mays Court analyzed whether the plaintiffs adequately pleaded 

inverse condemnation to overcome a motion for summary disposition under MCR 2.116(C)(8).  

Mays, 506 Mich at 172-180.  The plaintiffs in Mays alleged damages arising from the defendants 

servicing their property with toxic water from the Flint River.  Id. at 170-171.  The Court held that 

the plaintiffs’ allegations, taken as true, were sufficient to state an inverse condemnation claim on 

which relief could be granted.  Id. at 179.  Most relevant here, the Court rejected the defendants’ 

position that the plaintiffs had not sufficiently alleged affirmative actions by the defendants that 

were directed at the plaintiffs’ properties.  Id. at 174-175. The Court explained:   

Plaintiffs allege that defendants committed an affirmative act directed at their 

property when the state defendants authorized the city defendants to use the Flint 

River as an interim water source while both sets of defendants knew that using the 

river could result in harm to property.  Defendants then allegedly concealed or 

misrepresented data and made false statements about the safety of the river water 

in an attempt to downplay the risk of its use and consumption.  The state defendants 

argue that if there were an affirmative act that was directed at the plaintiffs’ 

property, it was the city defendants who effectuated the act, not the state defendants.  

While discovery may bear evidence that supports this conclusion, at this stage of 

proceedings, we must accept all of plaintiffs’ allegations as true.  See MCR 

2.116(C)(8); El-Khalil, 504 Mich at 160.  If true, plaintiffs’ allegations are 

sufficient to conclude that the state defendants abused their powers and took 

affirmative actions directly aimed at plaintiffs’ property.  [Id. at 175.]17 

 In this case, the Court of Claims discussed and analogized Mays, explaining that “just like 

in Mays, plaintiffs have alleged that defendant[s] committed an affirmative act aimed at their 

properties when defendant[s] required Boyce to raise water levels at Wixom Lake in the spring of 

2020 and/or to keep the water levels high.”  The Court of Claims reasoned that plaintiffs’ 

allegations that “defendant[s] concealed or obfuscated the risks at the time” were “similar to the 

allegations in Mays that the defendants committed an affirmative act by authorizing the use of the 

Flint River as a drinking water source despite knowing of the risks, while at the same time 

concealing those risks.”  We agree with the Court of Claims and find Mays particularly analogous 

in two respects.   

 First, Mays held that allegations that the state defendants “authorized” the city defendants 

to switch the water source for Flint residents despite knowledge of its risk was an affirmative act 

directed at the plaintiff’s properties.  Mays, 506 Mich at 175.  In this case, defendants insist that 

any affirmative actions leading to the dam failure were taken by Boyce, and thus plaintiffs have 

 

                                                 
17 A majority of the Court agreed that the plaintiffs sufficiently stated a claim for inverse 

condemnation and agreed with the lead opinion’s reasoning on that point.  Mays, 506 Mich at 172 

n 5 (opinion by BERNSTEIN, J.); id. at 224, 224 n 1 (VIVIANO, J., concurring in part and dissenting 

in part).   



-34- 

not alleged affirmative actions taken by defendants themselves.  But the authorization of the water 

source switch in Mays is akin to plaintiffs’ allegations in this case that defendants authorized Boyce 

to raise its water levels weeks before the dam failure.  In both cases, the plaintiffs alleged that the 

state defendants authorized another entity to take actions directly aimed at the plaintiffs’ 

properties.  Consistent with Mays, the allegations that defendants authorized Boyce to raise water 

levels despite knowledge of the dam’s risk of failure are sufficiently pleaded affirmative actions.    

 Second, Mays emphasized allegations that the state defendants concealed data and made 

false public statements about the safety of the drinking water from the Flint River.  Mays, 506 

Mich at 175.  Similarly, plaintiffs here allege that EGLE engaged in a “long pattern of misleading 

statements, dating back to 2018, designed to conceal and obscure the dangerous condition of the 

dam.”  For instance, plaintiffs allege that, after conducting a cursory inspection of the Edenville 

Dam in 2018, EGLE reported that the dam was structurally sound when it was not.  As other 

evidence of concealment, plaintiffs also claim that a state agency spokesperson stated after the 

dam failure that EGLE had strong concerns about the dam’s inadequate spillway capacity.  

Together, plaintiffs’ allegations, like in Mays, are enough to conclude that defendants took 

affirmative actions directly aimed at plaintiffs’ properties.   

3.  PUBLIC USE 

 Defendants also argue that plaintiffs’ inverse condemnation claims fail because defendants 

did not put plaintiffs’ property to a public use.18   

 Traditionally, the question of “public use” under Article 10, § 2 of the Michigan 

Constitution arises when the government seeks to use its power of eminent domain to take private 

property.  Outside of this context, Michigan courts have not squarely addressed when affirmative 

actions taken by the state that have downstream effects aimed at private properties constitute a 

taking for “public use.”  Indeed, most inverse condemnation cases, including ones involving 

government-induced flooding, mention public use only in passing.  See, e.g., Wiggins, 291 Mich 

App at 571; Marilyn Froling Revocable Trust, 283 Mich App at 296.  Ankersen briefly discussed 

what constitutes a public use, holding that “the granting of a license to a private citizen or a private 

corporation for the purpose of allowing that person or corporation to conduct a private business 

cannot be regarded as a taking of private property by the government for public use.”  Ankersen, 

148 Mich App at 561.  The Court reasoned that “the issuance of a license does not in any way 

grant the public a right of use in the property.”  Id. at 562.  But Ankersen vastly oversimplified the 

analysis.  Article 10, § 2 of the Michigan Constitution does not merely ask whether the public has 

 

                                                 
18 Some plaintiffs contend that defendants did not preserve this argument below.  While the public 

use argument was not the focus of defendants’ motions for summary disposition, at least one of 

their motions expressly challenged plaintiffs’ allegations that EGLE exercised such control over 

the Edenville Dam so as to put it to a public use.  Once an issue is raised below, “a party is generally 

free to make a more sophisticated or fully developed argument on appeal than was made in the 

trial court.”  Glasker-Davis v Auvenshine, 333 Mich App 222, 228; 964 NW2d 809 (2020).  

Therefore, we consider this issue preserved.    
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a “right of use” in private property taken by the government.  See Wayne Co v Hathcock, 471 Mich 

445, 476; 684 NW2d 765 (2004).   

 In Hathcock, 471 Mich at 468-476, decided twenty years after Ankersen, our Supreme 

Court comprehensively analyzed what “public use” meant to the drafters of Michigan’s 1963 

Constitution.  The Court explained that the “public use” requirement was a limitation on the state’s 

ability to exercise its power of eminent domain.  Id. at 472.  But “[w]hen our Constitution was 

ratified in 1963, it was well-established in this Court’s eminent domain jurisprudence that the 

constitutional ‘public use’ requirement was not an absolute bar against the transfer of condemned 

property to private entities.”  Id.  The unstated but necessary corollary to the “public use” 

requirement is that the state is prohibited from “transferring condemned property to private entities 

for a private use.”  Id.  Ultimately, our Supreme Court enumerated three types of circumstances 

where the transfer of condemned property to a private party is for a public use: “(1) where public 

necessity of the extreme sort requires collective action; (2) where the property remains subject to 

public oversight after transfer to a private entity; and (3) where the property is selected because of 

facts of independent public significance, rather than the interests of the private entity to which the 

property is eventually transferred.”  Id. at 476 (cleaned up).  In this third circumstance, we look at 

whether the “act of condemnation itself” was a public use, “rather than the use to which the 

condemned land eventually would be put.”  Id. at 475-476.  While this case arises from a different 

context than Hathcock, we find Hathcock’s reasoning on the meaning of “public use” in the 

Michigan Constitution instructive for deciding when the taking of private property that results 

from government-induced flooding is for a public use. 

 In this case, plaintiffs alleged that defendants exercised control over the Edenville Dam so 

much so that their use of the dam constituted a public use.  Although privately-owned by Boyce, 

the dam was “subject to public oversight” by defendants.  See id. at 476.  The “act of 

condemnation” by defendants was the alleged affirmative actions taken by defendants to keep lake 

water levels high and conceal risks, contributing to the dam failure and the damage to plaintiffs’ 

properties.  Analogizing to Hathcock, the relevant question is whether defendants took plaintiffs’ 

property by controlling the operation of the dam for a public use, not whether plaintiffs’ property—

once taken—would be put to a public use.  See id. at 475-476.  Plaintiffs alleged that defendants 

pressured Boyce to keep water levels high to protect aquatic life, prioritizing that interest at the 

expense of the safety of people and property.  Accepting these allegations as true, they suggest that 

defendants, through their operational control of the dam, put the dam to a public use in their pursuit 

of environmental protection.  Therefore, plaintiffs have sufficiently pleaded that defendants’ 

alleged taking of their private property constituted a public use for which plaintiff are entitled to 

just compensation.  While discovery may reveal facts contradicting these allegations, our role now 

is to accept these allegations as true and determine whether they state a viable claim of inverse 

condemnation.  See Mays, 506 Mich at 175.  At this stage, plaintiffs’ claim is not “so clearly 

unenforceable that no factual development could possibly justify recovery.”  El-Khalil, 504 Mich 

at 160.  

 Furthermore, defendants broadly argue that an inverse condemnation claim cannot survive 

when it rests on allegations that a private entity’s operation of its private property resulted in 

damages.  Defendants cite several cases for the proposition that “public use” can only arise from 

government actions on government projects.  We decline to accept defendants’ implicit suggestion 

to hold, in this context, and as a matter of law, that an inverse condemnation case can never be 
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sustained when the alleged damages arise from a privately owned dam.  “Flooding cases, like other 

takings cases, should be assessed with reference to the particular circumstances of each case, and 

not by resorting to blanket exclusionary rules.”  Arkansas Game & Fish Comm v United States, 

568 US 23, 37; 133 S Ct 511; 184 L Ed 2d 417 (2012) (cleaned up).  The fact that most previous 

inverse condemnation cases in Michigan have involved government projects is unsurprising.19  

Because an inverse condemnation claim must be brought against the government, see Wiggins, 

291 Mich App at 573, proving sufficient state action will often be easier when the government 

unilaterally owned and operated a dam.  But that does not mean that, when allegations are made 

that the government—acting along with a privately owned dam operator—took affirmative steps 

that caused the dam to fail and damaged downstream property owners, Michigan’s takings clause 

provides no remedy.  See Fritz v Washoe Co, 132 Nev 580, 584; 376 P3d 794 (2016) (“When a 

private party and a government entity act in concert, government responsibility for any resulting 

damage to other private property may be established by demonstrating that the government entity 

was substantially involved in the development of private lands for public use which unreasonably 

injured the property of others.”) (cleaned up). 

 Defendants misconstrue language from Wiggins to conclude that water flowing through a 

privately owned dam can never provide the basis for an inverse condemnation claim.  In Wiggins, 

291 Mich App at 536-538, the city constructed and installed drains on two properties abutting the 

plaintiffs’ property in order to address a problem with the flow of surface water.  Before 

completion of the project, the neighboring property owners signed documents stating that, when 

the city completed the project, the drains would “ ‘belong solely to the [property owners] and 

[would] be the [property owners’] responsibility to maintain/repair.’ ”  Id. at 537.  Ultimately, the 

plaintiffs alleged that the new drainage system redirected water from their neighbors’ properties 

onto their own property, resulted in damages that constituted an uncompensated taking.  Id. at 538.  

In evaluating the plaintiffs’ inverse condemnation claims, we grouped the allegations in two 

buckets: the installation of the drain itself, and the subsequent increase in the flow of surface water 

through the drain onto the plaintiffs’ property.  Id. at 572-573.  First, we held that “the construction 

and installation of the drain itself was an affirmative act by the City or its agents, specifically 

directed toward the [plaintiffs’] property, which had the effect of limiting the use of the [plaintiffs’] 

parcel.”  Id. at 572.  But “any material increase in the flow of water through the drain . . . could 

not have constituted a taking as a matter of law.”  Id.  We reasoned that there was no state action 

to support plaintiffs’ inverse condemnation claim on this ground because the increased flow of 

water necessarily occurred after the city’s involvement in the drainage project ceased.  Id. at 572-

573.  Thus, we held that “the City can have no inverse-condemnation liability arising out of the 

flow of water through the privately owned drain.”  Id. at 573.   

 

                                                 
19 Although unpublished, this Court has allowed an inverse condemnation claim to proceed when 

the claim stemmed from government involvement in a private construction project on private 

property.  See Nakfoor v Our Savior Lutheran Church, unpublished per curiam opinion of the 

Court of Appeals, issued January 30, 2018 (Docket No. 335257) (denying summary disposition to 

Drain Commissioner when the plaintiffs alleged that the commissioner “authoriz[ed] or approv[ed] 

the fill activity that resulted in the increase in the elevation of [a private church’s] property, which 

had the effect of diverting excess storm water onto plaintiffs’ property”).  
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 This case is distinguishable.  Taken as true, plaintiffs’ allegations establish that defendants 

were closely involved in the operation of the dam through the time of its failure.  Plaintiffs allege 

that defendants took active steps to pressure and encourage Boyce to raise the water levels in 

Wixom Lake.  Unlike in Wiggins, where the city disclaimed any role in maintenance or repair of 

the drain after transferring ownership to the private property owners, plaintiffs alleged that 

defendants maintained operational control over Edenville Dam in the period leading up to its 

collapse.  Wiggins therefore does not compel dismissal of plaintiffs’ claims.  For these reasons, 

defendants’ public use argument lacks merit. 

III.  CONCLUSION 

 The Court of Claims correctly evaluated defendants’ motion for summary disposition under 

MCR 2.116(C)(8).  In doing so, the Court of Claims properly limited its review to the pleadings 

and declined to consider additional documentary evidence.  Accepting plaintiffs’ factual 

allegations as true, we conclude that plaintiffs stated viable claims for inverse condemnation.       

 The decision of the Court of Claims is affirmed. 

 

/s/ Kristina Robinson Garrett  

/s/ Kirsten Frank Kelly  

/s/ Noah P. Hood  

 


