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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT - LAW DIVISION

MADELINE KANE, MARISSA SEPULVEDA, and
CATHERINE ANN CAPPELLO,
Plaintiffs,
. COMPLAINT AND JURY DEMAND
LOYOLA UNIVERSITY CHICAGO 20221008503
Defendant.
NATURE OF THE CLAIM

1. Plaintiffs, Madeline Kane (“Madeline”), Marissa Sepulveda (“Marissa”), and Catherine
Ann Cappello (“Catherine Ann”) bring this action against Loyola University (“Loyola” or the
“University”’) under Title IX of the Education Amendments of 1972, 20 U.S.C. § 1681, et seq.
(“Title IX™); the Illinois Preventing Sexual Violence in Higher Education Act, 110 ILCS 155/20;
and common-law negligence theories and other related claims.

2. Loyola has systemically mishandled and underreported student complaints of sexual
misconduct, contrary to federal and state regulations in addition to its own internal policies and
procedures, dating back to at least 2011.

3. Despite knowledge sexual assault is endemic and Loyola’s students are routinely injured,
the University has failed, and continues to fail, to take effective preventive measures and has
allowed this dangerous situation to persist and cause harm to students, including Plaintiffs, creating
a campus culture of deliberate indifference and tacit acceptance of sexual misconduct.

4. As a result, Plaintiffs were forced to either attend their classes in a hostile environment or

abandon their education at Loyola.
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PARTIES
5. Plaintiffs incorporate all consistent paragraphs of this Complaint as if fully set forth.
6. Catherine Ann attended Loyola as a graduate student in 2011; she left the University before
finishing her two-year graduate program due to the sexual misconduct, trauma, and hostility she
was subjected to while a student at Loyola. Catherine Ann is a resident of the State of Arizona.
7. Madeline is a current Loyola graduate student; she completed her undergraduate studies in
May 2022. Madeline is a resident of the State of Illinois.
8. Marissa attended Loyola as an undergraduate student in May 2022; she left the University
before finishing her five-year graduate program due to the sexual misconduct, trauma, and hostility
she was subjected to while a student at Loyola. Marissa is a resident of the State of California.
9. Defendant Loyola University Chicago is a private educational institution with its primary
campus in Chicago, Illinois.
10.  Loyola receives federal funding in many forms, including federal student aid, and as such
is subject to Title IX of the Educational Amendments of 1972, 20 U.S.C. § 1681(a) (“Title IX™).
Loyola is contractually obligated to enforce Title IX in its programs and all University activities.

VENUE

11. This Court has jurisdiction pursuant to 735 ILCS 5/2-209 because all of the alleged
wrongful conduct took place in the State of Illinois.
12. Cook County is a proper venue for this action under 735 ILCS 5/2-1-1 because it is the
county of residence of Defendant, location of incident, and the location with the most significant
relationship to the allegations set forth herein.

BACKGROUND FACTS RELEVANT TO ALL COUNTS

Title IX (20 U.S.C. § 1681 et seq. (2006))



FILED DATE: 9/21/2022 4:13 PM 2022L008503

13. Title IX of the Education Amendments Act of 1972 promotes equal opportunity by
providing that no person may be subjected to discrimination on the basis of sex under any
educational program or activity receiving federal financial assistance.
14. The discrimination prohibited by Title IX includes inequitable treatment of survivors of
sexual assault and sexual harassment.
15.  Accordingly, universities receiving federal funds are required to respond promptly and
effectively to sexual harassment, including sexual violence, that creates a hostile environment.
Clery Act (20 U.S.C.A. § 1092(f))

16.  After college freshman Jeanne Clery was raped and murdered in her own campus
residence, Congress enacted the Jeanne Clery Disclosure of Campus Security Policy and Campus
Crime Statistics Act (the “Clery Act”) in 1990.
17. The Clery Act is designed to provide transparency, ongoing communication, and to
promote campus safety by ensuring students, employees, parents, and the broader community are
well-informed about important public safety and crime prevention matters.
18. Pursuant to the Clery Act, institutions that receive federal funds must disclose accurate and
complete crime statistics for incidents that are reported to campus security and local law
enforcement as having occurred within the school’s so-called “Clery Geography,” which includes
three general categories:!

e On campus: Any building or property that an institution owns or controls within a

reasonably contiguous area that directly supports or relates to the institution’s educational
purposes, including residence halls.

! See The Handbook for Campus Safety and Security Reporting (2016 Edition), Department of
Education (last accessed September 13, 2022),
https://www?2.ed.gov/admins/lead/safety/handbook.pdf.

3
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e Non-campus building or property: Any building or property that is owned or controlled by
a recognized student organization—including school-recognized fraternity or sorority
houses and events for school clubs that occur off campus.

e Public property: All public property within the reasonably contiguous geographic area of
the institution that is adjacent to or accessible from a facility the institution owns or controls
and that is used for educational purposes.

19. The goal of the notification requirement is to protect members of the constituent campus
communities by “aid[ing] in the prevention of similar occurrences.”?
20. Congress recognized that contemporary campus communities had become increasingly
dangerous places.
21.  Furthermore, Congress noted that, in roughly eighty percent of crimes on campus, both the
perpetrator and the victim were students.?
22.  Even when sexual violence occurs off campus and not in the context of an educational
program or activity, a university must process such complaints and consider the effects of the
sexual violence when evaluating whether there is a hostile environment on campus or in an off-
campus education program or activity.

Illinois Preventing Sexual Violence in Higher Education Act (110 ILCS 155/1-99)
23.  In 2015, the Illinois Legislature enacted the Illinois Preventing Sexual Violence in Higher

Education Act, which, among other requirements, mandates higher education institutions:

e Develop a clear, comprehensive campus sexual violence policy, including detailed incident
reporting options and university response guidelines;

e notify student survivors about their rights, including their right to confidentiality, and the
protections the university can provide to ensure the student’s health and safety, such as

2 Havlik v. Johnson & Wales Univ., 509 F.3d 25, 30 (1st Cir. 2007) (quoting 20 U.S.C. §
1092(H)(3)).

3 See Crime Awareness and Campus Security Act of 1990, Pub.L. No. 101-542, § 202, 104 Stat.
2381, 2384 (codified as amended at 20 U.S.C. § 1092(f)).

4
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obtaining an order of protection, changing class schedules or campus housing, and the
availability of medical and counseling services;

e provide a confidential advisor to survivors to help them understand their options and rights,
including the options to report the sexual assault and to seek medical and legal assistance;

e have a comprehensive policy to address student allegations of sexual violence, domestic
violence, dating violence, and stalking, consistent with federal and state law; and

e respond to a report submitted electronically within 12 hours.*
24.  Pursuant to the Act, Loyola is required to publish an annual report, which includes Loyola’s
Comprehensive Policy and Procedures for Addressing Discrimination, Sexual Misconduct, and
Retaliation (“Comprehensive Policy”), as well as data and information concerning trainings,
prevention programs, reported incidents within Loyola’s “Clery Geography,” and the
outcomes/resolution of formal complaints.
Loyola’s Internal Policies & Procedures (“Comprehensive Policy”)

25.  Inaddition to the federal and state regulations described above, Loyola has its own internal
policies and procedures once a student reports sexual misconduct, as detailed in the University’s
Comprehensive Policy and Procedures for Addressing Discrimination, Sexual Misconduct, and

Retaliation (“Comprehensive Policy”).’

4 See Loyola University Chicago, Office for Equity & Compliance, “Illinois Preventing Sexual
Violence in Higher Education” (last accessed September 11, 2022),
https://www.luc.edu/equity/titleixequitylaws/illinoispreventingsexualviolenceinhighereducationa
ct/.

> See Loyola University of Chicago Comprehensive Policy and Procedures for Addressing
Discrimination, Sexual Misconduct, and Retaliation, (last accessed September 12, 2022),
https://www.luc.edu/media/lucedu/equity/pdfs/LUC%20Comprehensive%20Policy 2022-

2023.pdf.
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26.  According to Loyola’s Office for Equity & Compliance, Loyola’s internal policies and

procedures “meet[] or exceed[] the requirements of federal and state civil rights laws and

regulations to provide for a prompt, fair, and equitable administrative process.”

27.  Inrelevant part, the University’s Comprehensive Policy provides:

A preponderance of the evidence standard is used to determine whether a
respondent is responsible for violating the Comprehensive Policy. This standard
requires that the totality of the evidence, considered impartially, must indicate that
it is more likely than not that the Comprehensive Policy was violated.

Complainants may be accompanied by one advisor of their choice, provided that
the selection of the advisor does not cause an undue delay of the Grievance Process,
but the University will not delay meetings or proceedings to accommodate an
advisor’s availability.

Complainants may request assistance from Loyola in identifying an available
advisor, but the University does “not ensure or guarantee the quality or availability
of any University-provided advisor.”

An advisor may be any person of the party’s choosing, including an attorney; when
an advisor is also an attorney, this must be disclosed to the University, and the
advisor is limited to a “supportive” and “non-representative role.” An attorney of
the University’s choosing may also attend any proceeding whenever an attorney
serving as an advisor is present.

Upon receiving a report of sexual misconduct, the University may implement a no
contact directive; in all cases in which a no contact directive is implemented, the
relevant parties will be promptly informed in writing of the conditions, duration,
and applicable parameters of the directive.

The University aims to complete all investigations into students’ report of sexual
misconduct within six months of receipt of the initial complaint.

If an alleged violation of sexual misconduct is substantiated, the violating party
may be subject to a range of outcomes—including suspension, expulsion, and the
University withholding or revoking the assailant’s transcript or degree.

28. At the beginning of each academic year, a copy of Loyola’s Comprehensive Policy is

published and shared with University students, employees, parents, and the broader community.
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The above excerpts are from Loyola’s 2020 Comprehensive Policy, but, upon information and

belief, the University’s Comprehensive Policy has remained materially the same since 2011.
Catherine Ann Cappello (“Catherine Ann”)

29. Catherine Ann enrolled as a graduate student at Loyola in 2011.

30.  In 2012, Catherine Ann was sexually assaulted by one of her classmates, who was also a

visiting priest from a foreign country.

31.  When Catherine Ann was sexually assaulted, she did not know of the University’s policy

of deliberate indifference to reports of sexual misconduct that created a heightened risk of sexual

violence and sexual harassment.®

32.  When Catherine Ann attempted to file a formal report with the Title IX office, she was

precluded from doing so. Loyola administrators informed Catherine Ann no action could be taken

against her assailant because he was visiting from another country, and, therefore, not under

Loyola’s direction and control.

33. Later that year, Catherine Ann’s professors assigned her to work in a small group with her

assailant; when Catherine Ann informed her professors she was not comfortable working in a small

group with him because he had sexually assaulted and harassed her, Catherine Ann was told the

professors did not need “troublemakers” like her—she could either complete the group assignment

or take an incomplete in the course; Catherine Ann chose to take an incomplete.

6 See Karasek v. Regents of Univ. of California, 500 F. Supp. 3d 967, 981 (N.D. Cal. 2020) (“when
[plaintiff] was assaulted, she did not know of the University’s alleged policy of deliberate
indifference to reports of sexual misconduct that created a heightened risk of sexual harassment. |
join those courts that have held that a pre-assault claim under Title IX does not accrue until a
plaintiff knows or has reason to know of such a policy of deliberate indifference”).
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34. Thereafter, Catherine Ann operated with a heightened sense of fear, anxiety, and stress
knowing her assailant continued to be in her classes and on Loyola’s campus.
35.  Attending classes in such a hostile environment became too much for Catherine Ann to
bear, and she opted to leave Loyola before completing her degree.
36. As aresult of the University’s misconduct, Catherine Ann has suffered emotional distress,
psychological damage, loss of income, forfeited tuition and fees, diminished career opportunities,
and other direct and consequential damages in an amount to be determined at trial.

Madeline Kane (“Madeline”)
37.  Madeline Kane is currently a graduate student at Loyola; Madeline completed her
undergraduate studies at Loyola in May 2022. In February 2020, Madeline was sexually assaulted
by another student at a party hosted by one of the five student fraternities recognized by Loyola.”
38. Thereafter, Madeline electronically reported the incident to Loyola.
39. Several days after Madeline submitted a formal grievance, on March 3, 2020, she received
an email response from one of Loyola’s Assistant Dean of Students and the acting Title IX Deputy
Coordinator informing Madeline the University had received the report.
40. Madeline also informed the fraternity’s student leadership about the assault; consequently,
the fraternity’s leaders apologized to Madeline and informed Madeline her assailant, who was
pledging the fraternity at the time, would not be allowed to join the fraternity.
41. In contrast to the fraternity’s response, and despite overwhelming evidence Madeline

proffered—including photos of bruises, texts, receipts, and multiple witnesses—Loyola took

7 See Loyola Center for Student Engagement, Recognized Sororities & Fraternities (last accessed
September 12, 2022),
https://www.luc.edu/studentengagement/sororityfraternitylife/recognizedsororitiesfraternities/.

8
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months to conduct an investigation and provided Madeline with negligible support throughout the
process.

42.  Madeline was not provided a confidential advisor by the University, and she was forced to
conduct parts of the investigation herself; Madeline had to decide who Loyola should interview
and what evidence the University should collect.

43. The University also allowed Madeline’s assailant, along with the one friend he identified
with knowledge of the assault, to delay the investigation process by skipping multiple interviews
without consequence.

44.  Loyola did not adequately inform Madeline of the resources and support available to her
during the duration of the investigation; when Madeline inquired about mental health care and
other resources available to her, she was given negligible support from Dean Love and other
Loyola administrators, and Madeline was ultimately left to seek out resources and information on
her own.

45. Though Madeline’s perpetrator obtained an attorney to advise him, and in contrast to
Loyola’s Comprehensive Policy, Madeline was informed by the University she could not obtain
an attorney during the Title IX investigation.

46. At one point during the investigation, Loyola also provided Madeline a letter from a lawyer
with her assailant’s last name threatening to sue Madeline.

47. In September 2020, Loyola concluded its investigation into Madeline’s sexual assault by
informing Madeline via email her perpetrator was “not responsible” due to “insufficient evidence.”
48. After the investigation finished, Madeline was drugged at a different fraternity party in
April 2021, but she chose not to report the incident to Loyola because the first investigation was

flawed and humiliating.
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49.  For years, Maddie has operated—and, as a current student, she continues to operate—with
a heightened sense of fear, anxiety, and stress knowing there are possible perpetrators in her classes
that have not been removed by the University.
50. As a result of the University’s misconduct, Maddie has suffered emotional distress,
psychological damage, loss of income, forfeited tuition and fees, diminished career opportunities,
and other direct and consequential damages in an amount to be determined at trial.

Marissa Sepulveda (“Marissa”)
51.  Marissa began her studies at Loyola in 2018; she was accepted to a five-year program and
on track to graduate with a bachelor’s and master’s degree in social work in May 2023.
52.  In February 2019, Marissa was sexually assaulted by a male student inside a Loyola dorm
building.
53. Thereafter, Marissa informed her dorm’s Resident Advisor (“R.A.”), and a Title IX
investigation was initiated.
54. Despite having actual notice and knowledge that Marissa’s assailant violently assaulted
Marissa, and he was a serious threat to other students, Loyola’s Title IX coordinator and associate
dean, Timothy Love (“Dean Love”), allowed Marissa’s assailant to remain on campus with
unfettered access to other Loyola students.
55. Marissa’s Title IX investigation continued for months, and, in April 2019, Marissa’s
assailant violently raped another female Loyola student; it was only after this second incident that
a police report was filed and the assailant was removed from campus and expelled from the
University.
56. Several months later, in September 2019, Marissa was raped by another Loyola student on

the bathroom of a University dorm building.

10
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57.  Akin to Madeline, because Marissa’s first Title IX investigation was traumatizing and
flawed, Marissa chose not to file a complaint with Loyola’s Title IX Office until September 2021.
58.  When Marissa filed a report in September 2021, Marissa was informed by Dean Love and
Loyola’s administrators that her Title IX investigation would conclude by December 2021.

59. On at least two different occasions, Marissa’s assailant made contact with Marissa and
attended quidditch club events he knew Marissa would be present at, as both Marissa and her
assailant were members of the University’s quidditch team; thereafter, Marissa informed Dean
Love about these incidents and requested a “no contact directive.”

60.  Loyola’s Comprehensive Policy provides no contact directives can be issued “request of a
complainant, respondent, or other relevant individual, when warranted.” It further provides the
parties should “promptly informed in writing of the conditions, duration, and applicable
parameters,” and violation of a no contact directive “may be grounds for additional informal or
formal intervention, including disciplinary action.”

61. Despite this, Loyola did not issue a no contact directive, and Dean Love informed Marissa
the University could not force her assailant to stop attending quidditch events she would be present
at, but he would “highly recommend” her assailant refrain from doing so.

62. In May 2022, over nine months after Marissa made her initial report, Dean Love informed
Marissa during the final week of her undergraduate courses that the Title IX investigation had
concluded, and Loyola determined her assailant was guilty of: (1) sexual misconduct, (2) non-
consensual sexual contact, (3) non-consensual sexual penetration, and (4) dating/domestic

violence.

11
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63.  Despite this finding, Marissa learned her assailant would be graduating and receiving an
undergraduate degree in business administration from Loyola; he would also be able to attend and
walk at the University’s graduation ceremony.
64. Thereafter, Marissa protested and obtained over 2,600 signatures of other Loyola students
urging the University to prevent Marissa’s assailant from receiving a degree from Loyola and to
prevent him from attending Loyola’s graduation ceremony.
65.  Upon viewing Marissa’s petition, a former Loyola student reached out to Marissa via social
media to inform Marissa the student had left Loyola because she was also sexually assaulted, but
the University failed to act and/or support her—the former Loyola student informed Marissa she
had taken a year off from her studies and was now attending a community college.
66.  Foryears, Marissa was forced to operate with a heightened sense of fear, anxiety, and stress
knowing her assailant, and other possible perpetrators, continued to be in her classes, club events,
and on Loyola’s campus.
67. Attending classes in such a hostile environment became too much for Marissa to bear, and
she opted to leave Loyola before completing her five-year program.
68. As a result of the University’s misconduct, Marissa has suffered psychological and
emotional damages, and she has experienced a loss of educational benefits and forfeited tuition
and fees.

OTHER SALIENT FACTS
69. Plaintiffs are informed, believe, and on that basis allege, Loyola has systemically
mishandled student complaints of sexual violence and sexual harassment, contrary to federal and
state mandates and its own internal policies and procedures, dating back to at least 2011.

70. Loyola’s student newspaper, The Phoenix, has reported:

12
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In 2016, a female student’s sexual assault report was lost by the University, which
Dean Love acknowledged and apologized for.

Dean Love has admitted Loyola has an “internal goal” of responding to reports
within one business day—despite the fact Illinois law requires universities to
respond within 12 hours.

Multiple protests have been held, on a near yearly basis, by students demanding
Loyola do more to combat violent sex crimes from occurring at the University.

The University allowed a professor to continue teaching classes after determining
several students’ reports of his sexual misconduct to be credible.

After three female students reported they were raped by the same male student on
campus in 2018, it took the University five months, despite informing them it
would take approximately 60 days, to find the students’ allegations to be credible.
The University initially sanctioned him by requiring he complete community
service and write a paper on the meaning of consent—a gravely disproportional
sanction for violently raping three students on campus.

Students have reported the University’s Title IX investigators have made serious
errors in witness statements and sent emails with sensitive information to
perpetrators versus survivors.

Loyola found a male student guilty of rape and thereafter expelled and banned him
from campus, but still allowed him to participate in his graduation ceremony.

71.  Plaintiffs are informed, believe, and on that basis allege, Loyola has also grossly

underreported the number of sexually violent incidents that occurred during the years prior to

Plaintiffs’ enrollment at the University.

72.  In December 2017, University Security reported the Chicago Police Department had

reported 873 violent crimes in Loyola’s jurisdiction since 2013, but the University’s Campus

Safety had only reported 205.%

8 “Loyola Campus Safety Reports a Fraction of Crimes Compared to CPD,” The Phoenix
(updated January 31, 2018), (https://loyolaphoenix.com/2017/11/campus-safety-chronically-

reports-crime/.

13
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73.  Many of the violent crimes not reported by Campus Safety occurred within less than a five-
minute walk from the University’s campus, including 89 aggravated assaults and batteries, 94
robberies, 44 crimes with guns, and 29 sex crimes.’

74.  According to Loyola’s Preventing Violence in Higher Education Annual Report, in 2016:

e 48 incidents of “on campus” sexual violence, domestic violence, dating violence,
and stalking were reported to Loyola’s Title IX Office;

e 066 incidents of “on campus” sexual violence, domestic violence, dating violence,
and stalking were reported to a confidential and anonymous resource; and

e 68 incidents of “off campus” sexual violence, domestic violence, dating violence,
and stalking were reported. '

75. Thus, in total, there were 182 incidents of sexual violence, domestic violence, dating
violence, and stalking reported by Loyola students in 2016."!
76.  According to Loyola’s Preventing Violence in Higher Education Annual Report, in 2017:

e 36 incidents of “on campus” sexual violence, domestic violence, dating violence,
and stalking were reported to Loyola’s Title IX Office; and

e 93 incidents of “on campus” sexual violence, domestic violence, dating violence,
and stalking were reported to a confidential and anonymous resource. '

' Id.

10 See Loyola’s 2016 Preventing Violence in Higher Education Annual Report (last accessed
September 12, 2022):
https://www.luc.edu/media/lucedu/equity/pdfs/Loyola%20Univeristy%20Chicago_Annual%20R
eport%202016.pdf.

N

12 See Loyola’s 2017 Preventing Violence in Higher Education Annual Report (last accessed
September 12, 2022):
https://www.luc.edu/media/lucedu/equity/pdfs/Loyola%20University%20Chicago%202018%201
LPSVHE%20Annual%20Report%20(Submitted%20November%201,%202018).pdf.

14
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77.  Loyola did not publish how many incidents occurred “off campus” or at “non-campus
buildings or properties” in 2017, or any year thereafter. >

78.  Despite 129 incidents of “on campus” sexual violence, domestic violence, dating violence,
and stalking reported to have occurred in 2017—and an unknown number of off-campus

incidents—not a single student was reprimanded by the University in 2017, as shown below:

Loyola University Chicago Part B {1} (B)

PART B {l1}(B) Complaint Resolution Procedure Qutcomes

*t should be noted that several cases reported to have occurred outside of “Clery Geography” {i.e. at
off-campus parties, apartments, etc.) were addressed through the complaint resolution process.
However, given the reporting guidelines which advise to narrowly report only those incidents which
occurred within “Clery Geography,” these incidents and their related outcomes are not reflected in the
data below.

Sexual

violence
Domaestic 0 0 0 0
violence
Dating 0 0 0 0
violence

Stalking 0 0 . 0 0

79. The Department of Education Office of Postsecondary Education publishes the most recent
three years of a university’s self-reported sexual misconduct crime statistics.'* According, to its

website, from 2018 to 2020 Loyola reported:

BId
14 See U.S. Department of Education Office of Postsecondary Education (last accessed
September 12, 2022), https://ope.ed.gov/campussafety/#/institution/search.

15
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e In 2018, there were 11 incidents of rape and 9 incidents of fondling reported “on campus;”
0 incidents of rape and 0 incidents of fondling were reported on “non-campus” properties;
and 0 incidents of rape and 0 incidents of fondling were reported on public properties.
e In 2019, there were 7 incidents of rape and 4 incidents of fondling reported “on campus;”
0 incidents of rape and 0 incidents of fondling were reported on “non-campus” properties;
and 2 incidents of rape and 0 incidents of fondling were reported on public properties.
e In 2020, there were 5 incidents of rape and 3 incidents of fondling reported “on campus;”
1 incident of rape and 0 incidents of fondling were reported on “non-campus” properties;
and 0 incidents of rape and 1 incident of fondling was reported on public properties.
80. Upon information and belief, the above data grossly underreports the number of violent
sexual criminal offenses reported during from 2018 to 2020 within Loyola’s Clery Geography, in
violation of federal and state regulations in addition to the University’s internal policies and
procedures.
FIRST CAUSE OF ACTION
VIOLATION OF TITLE IX, 20 U.S.C. § 1681
DISCRIMINATION ON THE BASIS OF GENDER, PRE- AND POST-ASSAULT
DELIBERATE INDIFFERENCE, AND ERRONEOUS OUTCOME
81.  Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.
82. The acts, and failures to act, perpetrated against Plaintiffs amounted to unlawful sexual
harassment and discrimination on the basis of gender.
83.  Loyola had actual knowledge its policies and procedures, as written and implemented, were
enabling acts of sexual violence against its students, including Plaintiffs.
84. The University maintained a de facto policy, detailed throughout this Complaint, to

suppress reports of sexual violence and sexual harassment, and to support accused campus

predators, resulting in a culture of deliberate indifference toward sexual misconduct at Loyola.'

15 The Tenth Circuit has concluded that Title IX liability exists “when the violation is caused by
official policy, which may be a policy of deliberate indifference to providing adequate training or
guidance that is obviously necessary for implementation of a specific program or policy of the
recipient.” Simpson v. Univ. of Colo. Boulder, 500 F.3d 1170, 1178 (10th Cir. 2007).
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85. Thus, Loyola’s actions evidence an official decision by Dean Love, Loyola’s Title IX
coordinator, and other high-ranking University officials, not to remedy Loyola’s systemic
mishandling and underreporting of sexual violence.

86.  Inviolation of federal and state regulations as well as in violation of Loyola’s own policies
and procedures, the University failed to provide Plaintiffs with fair, prompt, and equitable
proceedings in response to complaints of sexual misconduct.

87. Plaintiffs were, therefore, subjected to erroneous outcomes: Catherine Ann was
erroneously prevented from initiating a Title IX investigation against her assailant; Madeline’s
assailant was erroneously found not guilty, despite overwhelming evidence surpassing the
University’s preponderance standard; and Marissa’s assailant was erroneously allowed to graduate
and received no effective sanction, despite being found guilty of sexual violence.

88.  Following each of Plaintiffs’ sexual assaults described above, Dean Love and other high-
ranking University administrators became aware of the facts underlying Plaintiffs’ injuries.

89. In spite of that knowledge, Dean Love and other University officials, with authority to take
corrective action on Plaintiffs’ behalf, had actual notice of said discrimination and failed to
adequately respond. Those failures amounted to deliberate indifference toward the unlawful

conduct that was occurring and staggering number of incidents of sexual assault and sexual

See also Posso v. Niagara Univ., No. 19-CV-1293-LJV-MJR, 2020 WL 8771334, at *6 (W.D.N.Y.
Nov. 2, 2020), report and recommendation adopted, 518 F. Supp. 3d 688 (W.D.N.Y. 2021) (the
Court finds Simpson and Karasek [cited supra, in Footnote 3] persuasive for the premise that a
university can certainly be liable under Title IX for a policy of deliberate indifference to a
heightened risk of sexual harassment known to exist within a particular group or context, and
possibly beyond that).
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harassment occurring on Loyola’s campus and within non-campus properties and buildings—
especially fraternity houses.
90.  Loyola’s well-documented pattern of discrimination and sexual misconduct against female
victims and in favor of male assailants, created an atmosphere on campus that was permeated with
discriminatory intimidation, ridicule and insult that was sufficiently severe or pervasive to alter
the conditions of the education and create a sexually hostile environment for Plaintiffs.
91. The University’s response to Catherine Ann, Madeline, and Marissa was so hostile as to
compound their injuries, including Catherine Ann and Marissa leaving Loyola altogether,
constituting retaliation under Title IX.
92.  Additionally, and/or in the alternative, Loyola failed to enact and/or disseminate and/or
implement proper or adequate policies to discover, prohibit or remedy the kind of discrimination
that Plaintiffs suffered. This failure included, without limitation, nonexistent and inadequate
enforcement policies and procedures for the recognition, reporting, investigation, and correction
of unlawful discrimination. Loyola acted with deliberate indifference in deviating significantly
from the standard of care it owed Plaintiffs.
93. As aresult of Loyola’s discrimination, deliberate indifference, and erroneous outcomes per
Title IX, Plaintiffs are entitled to recover their damages and reasonable attorneys’ fees and costs
of litigation from the University.
SECOND CAUSE OF ACTION
VIOLATION OF THE ILLINOIS PREVENTING SEXUAL

VIOLENCE IN HIGHER EDUCATION ACT!¢

94, The foregoing paragraphs are incorporated by reference as if fully set forth herein.

16 Because the Illinois Preventing Sexual Violence in Higher Education Act was enacted in 2015,
this cause of action is brought on behalf of Plaintiffs Madeline Kane and Marissa Sepulveda
only.
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95. The University violated Plaintiffs’ rights pursuant to the Illinois Preventing Sexual
Violence in Higher Education Act.

96. Based on information and belief, Loyola’s Title IX coordinator, Dean Love, and other high-
ranking officials, consciously and intentionally underreported the number of sexually violent
incidents that occurred “on campus,” in “non-campus buildings or properties,” and on “public
property” within a reasonably contiguous area of the school, in violation of the Illinois Preventing
Sexual Violence in Higher Education’s reporting requirements.

97.  Further, Loyola violated the Act by:

e Failing to notify Plaintiffs about the protections the University could provide to
ensure their safety, such as obtaining an order of protection, changing class
schedules or campus housing, reporting to law enforcement, and the availability of
medical and counseling services;

e not responding to Madeline’s electronically submitted report within 12 hours;
Loyola’s Title IX Coordinator, Dean Love, has stated although the University is
legally obligated to do so, Loyola has its own internal policy of attempting to

respond to survivors’ electronically submitted reports within one business day; and

e not conducting a prompt, fair, and equitable investigation into Plaintiffs’
grievances.

98.  While there is not an explicit private right of action in 110 ILCS 155/20, there is an implied
right of action that can be established under Illinois common law. See Metzger v. DaRosa, 209 Il1.
2d 30, 36 (2004).

99.  More specifically, “implication of a private right of action is appropriate if: (1) the plaintiff
is a member of the class for whose benefit the statute was enacted; (2) the plaintiff’s injury is one
the statute was designed to prevent; (3) a private right of action is consistent with the underlying
purpose of the statute; and (4) implying a private right of action is necessary to provide an adequate

remedy for violations of the statute.” 1d.
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100. Plaintiffs, as female students and sexual assault victims at a place of higher education, are
members of the class for whose benefit 110 ILCS 155/20 was enacted, and their injuries are that
110 ILCS 155/20 was designed to prevent.

101. A private right of action is consistent with the purpose of the statute, which is to prevent
sexual violence in institutions of higher education in the state of Illinois—such as Loyola.

102. Implying a private right of action is necessary to provide an adequate remedy for violations
of 110 ILCS 155/20.

103. As a result of the University’s failures and inaction, Plaintiffs have suffered physical
damages and mental anguish, among other harms, as a direct and proximate result of Loyola’s
violations of the Preventing Sexual Violence in Higher Education Act.

THIRD CAUSE OF ACTION
NEGLIGENCE

104.  Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

105. At all relevant times, Loyola owed Plaintiffs a duty of reasonable care—as set forth by
federal and state regulations in addition to the University’s internal policies and procedures—to
ensure their safety and freedom from sexual assault and sexual harassment by, among other things,
conducting an investigation into their claims of sexual misconduct which complied with Title IX,
the Clery Act, and the Illinois Preventing Sexual Violence in Higher Education.

106. Loyola was aware that a staggering number of sexual assaults against its students, including
Plaintiffs, were occurring at the University, creating a serious risk of harm of sexual misconduct
to all students, including Plaintiffs.

107.  After Plaintiffs were subjected to sexual misconduct, the University took no reasonable
protective measures to protect Plaintiffs, nor took action to prevent the recurrence of future

incidents of sexual misconduct or remedy the effects of sexual misconduct on Plaintiffs.
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108. Loyola’s failure to follow federal and state regulations in additions to its own policies and
procedures in reviewing, investigating, reporting, and resolving complaints of sexual assault and
sexual harassment constitutes a breach of the duty of care it owed Plaintiffs.

109.  This breach caused harm to Plaintiffs and benefitted the University, which sought to protect
its reputation from public knowledge of the rampant sexual misconduct occurring at Loyola.

110. The above acts and omissions were a proximate cause of Plaintiffs’ injuries and the
resulting damages Plaintiffs seek in this suit.

111. That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

FOURTH CAUSE OF ACTION
NEGLIGENT TRAINING/SUPERVISION/RETENTION

112.  Plaintiffs hereby incorporate by reference the allegations set forth in the above paragraphs
as if fully set forth herein.

113.  Plaintiffs allege negligent failure to warn, train, or educate by Loyola in its response to
reports of sexual misconduct.

114. Plaintiffs allege negligent supervision by Loyola in its response to reports of sexual
misconduct. Loyola had a duty to properly supervise, train, and monitor its employees and students
and to ensure those employees’ and students’ compliance with Title IX and all applicable federal
and state regulations in addition to internal policies and procedures, but they failed to do so and
therefore breached the duties of care owed to Plaintiffs as alleged herein.

115. Loyola’s failure to timely report, investigate, and respond to the sexual assaults perpetrated
against Plaintiffs is a breach of the University’s duty to train and supervise its employees.

116. Loyola also breached its duties to Madeline, Marissa, and other similarly situated Loyola

students by retaining Dean Love as the University’s Title IX coordinator, after he admitted to not
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following federal and state regulations by losing and failing to promptly respond to student reports
of sexual misconduct.

117.  These breaches caused harm to Plaintiffs and benefitted the University, which sought to
protect its reputation from public knowledge of the rampant sexual misconduct occurring at
Loyola.

118. The above acts and omissions were a proximate cause of Plaintiffs’ injuries and the
resulting damages Plaintiffs seek in this suit.

119. That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

FIFTH CAUSE OF ACTION
GROSS NEGLIGENCE

120.  Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

121.  The University’s acts and omissions, as previously described, were committed with
reckless disregard for, and with willful, wanton, and conscious indifference to, the rights, safety,
and welfare of Loyola’s students, including Plaintiffs.

122.  The nature of Loyola’s aforesaid wrongful acts and omissions were of such a nature as to
constitute gross negligence and malice.

123.  Loyola’s Title IX coordinator, Dean Love, and other high-ranking officials breached their
duties to Plaintiffs by undertaking a continuous course of action in the form of conscious decisions,
with subjective knowledge and awareness of the risks and hazards presented by each decision as
discussed above and incorporated herein, to expose Plaintiffs and other Loyola students to sexual
misconduct—in violation of federal and state regulations and the University’s own policies and

procedures—without exercising slight care or diligence.
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124.  These breaches caused harm to Plaintiffs and benefitted the University, which sought to
protect its reputation from public knowledge of the rampant sexual misconduct occurring at
Loyola.

125. The above acts and omissions were a proximate cause of Plaintiffs’ injuries and the
resulting damages Plaintiffs seek in this suit.

126.  That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

SIXTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY

127.  Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

128. In addition to the common law duty of ordinary care discussed above, and incorporated
herein, Loyola had a duty that arose because of, inter alia, a special relationship between the
University and its students.

129. Loyola agreed to educate, care for, and keep safe University students in exchange for
tuition, for which Loyola accepted in order to find and promote Plaintiffs’ and other Loyola
students’ University courses and other educational experiences and initiatives.

130. Loyola’s Title IX coordinator, Dean Love, and other high-ranking officers breached their
duty of care by acting with reckless disregard for the safety and welfare of Plaintiffs and other
students by failing to properly investigate, remedy, and take a reasonable course of action to
prevent sexual misconduct.

131. Loyola placed its own reputational interests ahead of the safety of its students, including
Plaintiffs.

132.  Dean Love and other high-ranking Loyola administrators breached their fiduciary duties

by, among others, hiding and keeping secret the fact that there were known sexual predators on
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the University’s campus to whom Plaintiffs and other students would be subjected to, by failing to
disclose reports and crime statistics of sexual misconducted, as required by federal and state
regulations; and by failing to disclose the University’s culture of deliberate indifference to sexual
misconduct, knowledge of endemic sexual assault and sexual harassment, and its policy of
fraudulently concealing past incidents of sexual abuse—thereby putting the interest of Loyola
ahead of students and victims like Plaintiffs by continuing to this day to hide the full extent of the
staggering number of sexual assaults that occur on the University’s campus and by Loyola students
every year.

133.  These breaches caused harm to Plaintiffs and benefitted the University, which sought to
protect its reputation from public knowledge of the rampant sexual misconduct occurring at
Loyola.

134.  The above acts and omissions were a proximate cause of Plaintiffs’ injuries and the
resulting damages Plaintiffs seek in this suit.

135. That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

SEVENTH CAUSE OF ACTION
PREMISES LIABILITY

136.  Plaintiffs incorporate all consistent paragraphs of this Complaint as if fully set forth.

137. At all relevant times, Loyola owned, operated, and exercised control over the dorm
buildings and premises upon which Plaintiffs’ sexual assaults occurred.

138. At all relevant times, Plaintiffs were invitees on the University owned and/or controlled

premises where they were assaulted.
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139. Loyola breached its duties to Plaintiffs by providing inadequate security and supervision
over the premises, despite the known existence of unreasonable risk of harm from dangerous
sexual predators on these premises.

140.  The risk of harm was foreseeable, and the University knew or had reason to know that
sexual assaults would occur given previous sexual misconduct, proximity of other incidents of
sexual misconduct, the recency of other sexual misconduct, frequency of sexual misconduct, the
similarity of other sexual misconduct, and actual notice and knowledge of sexual misconduct by
Dean Love and other Loyola administrators.

141. These breaches caused harm to Plaintiffs and benefitted the University, which sought to
protect its reputation from public knowledge of the rampant sexual misconduct occurring at
Loyola.

142. The above acts and omissions were a proximate cause of Plaintiffs’ injuries and the
resulting damages Plaintiffs seek in this suit.

143.  That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

EIGHTH CAUSE OF ACTION
FRAUD

144.  Plaintiffs incorporate all paragraphs of this Complaint as if set forth herein.

145. Loyola, by and though the University’s officers and authorized managing agents,
committed fraud upon Plaintiffs with respect to their false representations regarding the safety of
their facilities, associated programs and students to the pecuniary damage of Plaintiffs.

146. In order to induce Plaintiffs to enroll at the University and pay tuition, and to induce

Plaintiffs to continue their enrollment, attendance at and payment of tuition to the University,
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Loyola issued statements and made omissions that communicated to Plaintiffs the University was
safe and that students only experienced a minimal amount of sexual violence.
147. Based on information and belief, Loyola consciously and intentionally underreported the
number of sexually violent incidents that occurred “on campus,” in “non-campus buildings or
properties,” and on “public property” within a reasonably contiguous area of the school, in
violation of the Clery Act’s and the Illinois Preventing Sexual Violence in Higher Education’s
reporting requirements.
148. Loyola stopped publishing reports of sexual violence that occurred on “non-campus” (i.e.
“off campus”) buildings and properties, including fraternity and sorority houses, after 2016.
149. Thus, the statistics reported in Loyola’s annual reports were false when made and the
University knew them to be false.
150. The above fraudulent acts and omissions by the University were a proximate cause of
Plaintiffs’ injuries and the resulting damages Plaintiff seek in this suit.
151.  That by reason of the foregoing, Plaintiffs are entitled to recover all of their damages from
Loyola.

PRAYER FOR RELIEF AND JURY DEMAND
152. Wherefore, based on the foregoing causes of action, Plaintiffs demand judgment against
Loyola in an amount to be determined in a trial by jury; for a sum that will fully and fairly
compensate Plaintiffs for their injuries and conscious pain and suffering, that Plaintiffs recover
actual damages; that Plaintiffs are entitled to recover compensatory damages; that Plaintiffs
recover punitive damages; together with litigation costs, expenses and reasonable and necessary

attorneys’ fees, pre-judgment and post-judgment interest pursuant to 28 U.S.C. § 1961 and any
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other applicable law or statute; and any and all other relief to which Plaintiffs may be justly
entitled.

153. In addition to monetary damages, as a current Loyola student, Madeline seeks injunctive
relief from Loyola, as damages alone are not an adequate remedy for the University’s ongoing and
continuous violations of federal and state regulations in addition to Loyola’s own policies and
procedures. Loyola’s deliberate indifference to sexual misconduct continues to endanger Loyola
students, including Madeline, at present and indefinitely into the future; Dean Love and Loyola’s
other high-ranking officials know, or reasonably should know, the ongoing and endemic student-
on-student sexual assault and sexual harassment has created a hostile environment that pervades
to date and will continue unless this court intervenes. Madeline, therefore, seeks a permanent
injunction requiring Loyola to ensure the University accurately reports incidents of sexual
violence; takes substantial steps to properly and timely investigate reports of discrimination at
Loyola; provide appropriate interim measures and reasonable accommodations to complainants,
impose appropriate discipline and remedial measures in situations where a violation of Title IX,
the Clery Act, the Illinois Preventing Sexual Violence in Higher Education Act, and the
University’s Comprehensive Policy is found to have occurred; cease all retaliatory action against
students who report incidents of sexual misconduct; and impose appropriate discipline and

remedial measures, as necessary.
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154.  Plaintiffs demand a trial by jury on all issues so triable.
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